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STATEMENT OF THE CASE
Nature Of The Case
Kerry Stephen Thomas appeals from the district court's order denying his
motion to withdraw his guilty plea after sentencing.

Statement Of The Facts And Course Of The Proceedings
In 2009, a grand jury indicted Thomas on seven counts of transferring
body fluid which may contain the human immunodeficiency virus (HIV), and the
persistent violator sentencing enhancement. (#36947 R., pp.S-12. 1) At the time
he was indicted, Thomas was on parole for a 1997 conviction for the same crime.
See State v. Thomas, Docket No. 36947, 2011 Unpublished Opinion No. 377, p.1
(Idaho App. March 3, 2011). As the result of the new indictment, Thomas' parole
from the prior conviction was subsequently revoked, and he was ordered to serve
the remainder of his sentence. 1.9.:.
Pursuant to a plea agreement, Thomas pled guilty to two of the charged
counts from the new indictment, and the state agreed to dismiss the remaining
five counts and the sentencing enhancement. (#36947 6/4/09 Tr., p.1, L.22 p.2, L.2; #36947 R., p.59.) There was no agreement as to sentencing
recommendations. (#369476/24/09 Tr., p.2, Ls.3-S.) The district court imposed
unified 15-year sentences, with 10 years fixed, on each count.

(#36947 R.,

pp.59-62.) The court ran both sentences consecutively with each other, and with
Thomas' sentence from his 1997 conviction. (ld.)

By its order dated November 1S, 2011, the Idaho Supreme Court took judicial
notice of the clerk's record and reporter's transcript filed in Thomas' prior appeal,
No. 36947, State v. Thomas. (R., p.2)
1
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Thomas then made a motion to withdraw his guilty plea, in which he made
the conclusory assertion that his plea was "not made knowingly, voluntarily, and
intelligently." (#36947 R., pp.72-73.) The district court denied Thomas' request
for a hearing on the unsupported motion, but granted him the opportunity to file a
brief in support of his motion "detailing the factual and legal basis for his motion."
(#36947 R., pp.79-S0.)

Six months later, Thomas filed a renewed motion to

withdraw his guilty plea on the ground that he was not advised, prior to the entry
of his plea, that he could receive consecutively imposed sentences. (R., pp.1011, 24-2S.)

The district court denied the motion, finding that Thomas was

specifically advised by the court that consecutive sentences could be imposed.
(R., pp.29-35.)

Thomas appealed. (R., pp.36-3S.) On appeal, Thomas clarified that while
he was advised, prior to his guilty plea, that his sentences could run consecutive
to each other, he was never advised that they could run consecutive to the
sentence he was already serving.

(See generally #36947 Appellant's brief.)

The Idaho Court of Appeals recognized that while Thomas' renewed motion to
withdraw his guilty plea was "poor[ly] drafted," it did "barely" raise the issue of
whether Thomas was properly advised that his sentences could run consecutive
to the sentence he was already serving. Thomas, 2011 Unpublished Opinion No.
377, pp.5-6. Because the district court failed to rule on that issue, The Court of
Appeals vacated the district court's order denying Thomas' renewed motion to
withdraw his guilty plea, and remanded the case for consideration of that issue.

19.:.
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On remand, the state conceded that the district court did not specifically
advise Thomas that his new sentences could be imposed to run consecutive to
his existing sentence.

(R., pp.76-77.)

The state also made a motion for the

district court to amend Thomas' judgment of conviction to run his new sentences
concurrently with his prior sentence.

(Id.)

The state argued that this would

eliminate any prejudice from the district court's failure to advise Thomas that his
sentences could be run consecutively to his prior sentence, essentially rendering
his renewed motion to withdraw his guilty plea moot. (R. pp.78-81; Tr., p.8, L.21
t

- p.11, L.4.)

After a hearing, the district court denied Thomas' motion after

concluding that his plea was knowing, voluntary, and intelligent. (See generally,
Tr.) In addition, in order to "cure any potential problem and remove any potential
prejudice," the district court modified Thomas' sentence so that his new
sentences ran concurrently with his prior sentence. (R., pp.94-97; Tr., p.38, L.18
- p.39, L.10.) Thomas timely appealed. (R., pp.98-101.)

3

ISSUE
Thomas states the issue on appeal as:
Whether the district court erred by denying Mr. Thomas'
motion to withdraw guilty plea as not voluntarily, knowingly or
intelligently made because he was not advised of all of his direct
consequences, to wit, that he could receive a sentence which
would run consecutive to the one he was currently serving.
(Appellant's brief, p. 7.)
The state rephrases the issue as:
Has Thomas failed to show the district court erred in denying his motion to
withdraw his guilty plea after sentencing?

4

ARGUMENT
Thomas Has Failed To Show The District Court Erred In Denying His Motion To
Withdraw His Guilty Plea After Sentencing
A.

Introduction
Thomas contends that the district court erred in denying his motion to

withdraw his guilty plea after sentencing.

(See generally, Appellant's brief.)

Thomas' argument fails because the district court's modification of his sentence
removed all prejudice from any failure to advise him that his sentence could run
consecutive to a prior sentence. Thomas cannot meet the required standard of
showing "manifest injustice" that would entitle him to withdraw his guilty plea
where he cannot even show prejudice.

B.

Standard Of Review
"Appellate review of the denial of a motion to withdraw a plea is limited to

whether the district court exercised sound judicial discretion as distinguished
from arbitrary action." State v. Hanslovan, 147 Idaho 530, 535-536, 211 P.3d
775,780-781 (Ct. App. 2008) (citing State v. McFarland, 130 Idaho 358,362,941
P.2d 330, 334 (Ct. App. 1997». An appellate court will defer to the trial court's
factual findings if they are supported by substantial competent evidence. State v.
Holland, 135 Idaho 159, 15 P.3d 1167 (2000); Gabourie v. State, 125 Idaho 254,
869 P.2<;i 571 (Ct. App. 1994).

5

C.

The District Court Acted Within Its Discretion In Denying Thomas' Motion
To Withdraw His Guilty Plea
Generally, a motion for withdrawal of a guilty plea will not be granted after

sentencing. State v. Carrasco, 117 Idaho 295, 298, 787 P.2d 281, 284 (1990);
Hoover v. State, 114 Idaho 145, 146,754 P.2d 458, 459 (Ct. App. 1988). A court
may permit a defendant to withdraw his guilty plea after sentencing only upon a
satisfactory showing by the defendant that withdrawal of the guilty plea is
necessary to correct a "manifest injustice.',' I.C.R. 33(c).

The appellate court

looks to the whole record to determine whether it is manifestly unjust to preclude
the defendant from withdrawing his plea. State v. Carrasco, 117 Idaho at 299,
787 P.2d at 285. (citing State v. Simons, 112 Idaho 254,256,731 P.2d 797, 799
(Ct. App. 1987».
The strictness of the "manifest injustice" standard is justified by the legal
weight of the guilty plea and to avoid encouraging entry of a guilty plea to
ascertain the severity of the punishment with the ability to withdraw the plea if the
sentence is greater than the one expected or desired. State v. Detweiler, 115
Idaho 443, 445, 767 P.2d 286, 288 (Ct. App. 1989) (The "strict standard"
applicable to Rule 33(c) motions filed after sentencing is "justified to ensure that
the accused is not encouraged to plead guilty to test the weight of potential
punishment and then withdraw the plea if the sentence is unexpectedly severe.");
Schmidt v. State, 103 Idaho 340, 346, 647 P.2d 796, 802 (Ct. App. 1982) ("A
plea of guilty has the same force and effect as a judgment rendered after a full
trial on the merits.").
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"Manifest injustice" is established if a guilty plea is not taken in
compliance with constitutional due process standards, which require that a guilty
plea be made voluntarily, knowingly and intelligently. State v. Shook, 144 Idaho
858, 859, 172 P.3d 1133, 1134 (Ct. App. 2007) (citations omitted). A defendant
must be informed of the direct consequences of his guilty plea in order to ensure
that the plea is voluntary, knowing and intelligent.

kL.; I.C.R. 11. The possibility

that a sentence will run consecutively is a potential direct consequence of a guilty
plea.

State v. Flummer, 99 Idaho 567,568, 585 P.2d 1278, 1279 (1978).

Therefore, if a consecutive sentence has been imposed upon a defendant who
pleaded guilty without awareness of this possible consequence, the defendant is
entitled to withdraw his plea. State v. Huffman, 137 Idaho 886,888,55 P.3d 879,
881 (Ct. App. 2002).
In this case, Thomas cannot show withdrawal of his plea is necessary to
correct manifest injustice because the district court's amended judgment did not
impose sentences consecutive to Thomas' existing sentence. Thomas has thus
suffered no prejudice from any failure of the district court to advise him that his
sentences could be run consecutive to his existing sentence. Without prejudice,
Thomas cannot show "injustice," manifest or otherwise.
Notably, the Idaho Court of Appeals, and Thomas himself, appear to have
already expressed agreement with the state's position in this appeal.

In its

unpublished opinion vacating the district court's denial of Thomas' motion to
withdraw his guilty plea, the Idaho Court of Appeals included a footnote which
/'

stated:
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The parties and/or court could potentially consider
concurrent service with the prior three-year sentence at the hearing
[on remand]. On appeal, while not identifying it as his preferred
alternative, Thomas did acknowledge that if he had received
concurrent treatment with the prior sentence then there would be
no prejudice, i.e. no manifest injustice, and his claim would be
rendered moot.
Thomas, 2011 Unpublished Opinion No. 377, p.6, n.1. On remand, the district
court expressly took this footnote as a suggestion to modify Thomas' sentence,
and did so.

(Tr., p.38, L.18 - p.39, L.10.)

The state agrees with Thomas'

acknowledgment in the prior appeal that "no prejudice" amounts to "no manifest
injustice" for the purposes of an I.C.R. 33(c) motion to withdraw a guilty plea.
On appeal in this case, Thomas does not allege prejudice.

Instead,

Thomas simply relies on Shook, Flummer, and Huffman for the proposition that
the possibility of consecutive sentences is a direct consequence of a guilty plea
that a defendant must be aware of prior to entering his plea in order for the plea
to be valid. (See generally, Appellant's brief.) However, Shook, Flummer, and
Huffman all actually received consecutive sentences. Shook, 144 Idaho at 859,
172 P.3d at 1134; Flummer, 99 Idaho 567 at 568,585 P.2d at 1279; Huffman,
137 Idaho at 887, 55 P.3d at 880.

None of these cases thus stand for the

proposition that a defendant is entitled to withdraw his guilty plea after sentencing
when he was not advised of a hypothetical direct consequence of his plea that he
does not actually face.
In Huffman, the Idaho Court of Appeals indicated that for a defendant to
be entitled to withdraw his guilty plea on the ground that he was not advised of
the direct consequences of his plea, he must actually have suffered those
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consequences.

kL.

("If a consecutive sentence has been imposed upon a

defendant who pleaded guilty without awareness of this possible consequence,
withdrawal of the plea must be allowed." (emphasis added».

Following the

district court's modification of his sentence, Thomas was not actually subject to
the potential direct consequence of his new sentences running consecutive to his
existing sentence.
Idaho Criminal Rule 33(c) permits a defendant to withdraw a guilty plea
after sentencing only to correct "manifest injustice." There is simply no manifest
injustice to correct in this case. Thomas' singular asserted ground for withdrawal
of his plea is that he was not advised of a theoretical direct consequence that he
does not face. Thomas was thus not entitled to withdraw his guilty plea, and the
district court did not err in declining to allow Thomas to do so. This Court must
therefore affirm the district court's denial of Thomas' motion to withdraw his guilty
plea.

CONCLUSION
The state respectfully requests this Court to affirm the district court's order
denying the Thomas' motion to withdraw his guilty plea.
DATED this 22th day of October, 2012.

MARK W. OLSON
Deputy Attorney General
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 22th day of October 2012, I caused a
true and correct copy of the foregoing BRIEF OF RESPONDENT to be placed in
the United States mail, postage prepaid, addressed to:
Greg S. Silvey
Silvey Law Office, Ltd.
Attorney at Law
P.O. Box 565
Kuna, Idaho 83634

MARK W. OLSON
Deputy Attorney General
MWO/pm
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